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Nearly a decade after its enactment, the Af-
fordable Care Act (ACA) remains in limbo. 
The Trump administration’s recent decision 

to ask a federal appellate court to uphold a district 

court ruling that invalidated the 
entire ACA underscores the on-
going conflict over health care 
reform. Yet the ensuing controver-
sy over the administration’s ac-
tion illustrates the formidable bar-
riers to overturning Obamacare.

What are the origins of the 
latest legal challenge to the ACA? 
On December 14, 2018, U.S. dis-
trict judge Reed O’Connor ruled 
that the ACA was unconstitutional. 
The ruling came in response to a 
case, Texas v. Azar, brought by 20 
Republican state attorneys general. 
They argued that because Con-
gress reduced the ACA penalty for 
not buying health insurance to 
zero in 2017, the law’s individual 
mandate was no longer constitu-
tional, given that the Supreme 
Court had previously upheld it 
under Congress’s taxing powers. 

They further contended that the 
mandate was not severable from 
the rest of the law and thus the 
entire ACA was now unconstitu-
tional. O’Connor agreed and 
struck down all ACA provisions, 
from insurance regulation and 
subsidies to Medicaid expansion, 
Medicare reforms, and much more 
(though the ACA remains in ef-
fect, pending appeal).

Legal scholars have criticized 
O’Connor’s decision as “clearly 
wrong,”1 claiming that it “makes 
zero sense”2 and is “unmoored 
from the relevant doctrines. . . . 
[It] makes a mockery of the rule 
of law and basic principles of de-
mocracy.”3 Among the myriad 
problems they see with the rul-
ing is its failure to recognize that 
because Congress zeroed out the 
individual mandate penalty but 

retained the rest of the ACA, 
lawmakers clearly intended for 
the ACA to continue without the 
penalty. The ruling has been ap-
pealed to the U.S. Court of Ap-
peals for the Fifth Circuit by 21 
Democratic state attorneys gen-
eral; Democrats in the House of 
Representatives have joined the 
case to defend the ACA. The 
Trump administration previously 
argued that the ACA’s mandate 
and preexisting-condition protec-
tions should be struck down, but 
not the whole law. However, on 
March 25, 2019, the Justice De-
partment reversed course, asking 
the appellate court to affirm the 
district court’s ruling that the 
entire ACA should be invalidated. 
President Donald Trump prom-
ised that Republicans “will soon 
be known as the party of health 
care” and would develop a new 
plan to replace the ACA. But since 
Democrats have majority control 
of the House, there is no chance 
that any Republican health care 
bill could pass Congress. More-
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over, as the party’s failed effort 
to repeal Obamacare in 2017 re-
vealed, Republicans don’t have a 
replacement plan that is work-
able as either policy (maintaining 
the ACA’s coverage gains and 
consumer protections) or politics 
(unifying GOP lawmakers and 
attracting broad public support).

The administration’s altered 
legal position will not affect the 
case’s outcome. But it has re-
opened a debate that is politically 
perilous for Republicans, whose 
losses in the 2018 elections were 
in part due to fallout from the 
last repeal-and-replace episode. 
The Fifth Circuit is expected to 
reverse O’Connor’s ruling, and 
whether the Supreme Court will 
eventually take the case is uncer-
tain. Ultimately, Texas v. Azar may 
reveal less about constitutional 
law than it does about ACA poli-
tics. That Republican officials 
still seek to repeal the entire ACA 
despite the risk of enormous 
electoral damage to the GOP 
should they prevail underscores 
the persistence and intensity of 
opposition to Obamacare in some 
quarters. In this struggle, the 
courts have become another arena 
for partisan conflict.

Meanwhile, Obamacare is again 
living under divided government. 
Indeed, with the exception of 
2017–2018, the ACA has operated 
under split Democratic and Re-
publican control of the White 
House and Congress since its en-
actment. Divided government does 
not necessarily lead to legislative 
paralysis; it can also produce bi-
partisan cooperation and com-
promise. There is ample prece-
dent for progress in health policy 
when the parties share institu-
tional power. During the 1980s, 
Democrats and Republicans part-
nered on Medicare payment re-
form, and they did so again as 

part of the 1997 Balanced Budget 
Act. Republican presidents and 
Democratic congressional major-
ities expanded Medicaid eligibil-
ity for pregnant women and chil-
dren between 1984 and 1990. 
The Children’s Health Insurance 
Program (CHIP) passed with bi-
partisan support during a period 
of divided government in 1996. 
In 2015, with Democrat Barack 
Obama in the White House and 
Republican majorities in the House 
and Senate, Congress reautho-
rized CHIP and replaced Medi-
care’s sustainable growth rate 
formula with a new arrangement 
for updating physician payments.

Yet intensifying partisan polar-
ization in Congress has made it 
more difficult to forge compro-
mise, leading to more legislative 
deadlock.4 Issues such as the opi-
oid use epidemic can still secure 
bipartisan support. But Obama-
care has never had much of a 
cross-party coalition in Washing-
ton (though crucially, three Sen-
ate Republicans joined Democrats 
to save the law from repeal in 
2017). The ideological chasm be-
tween Democrats and Republicans 
in Congress makes it difficult to 
find common ground on policy. 
There also has been an increase 
in recent decades in competitive 
elections that determine party 
control of Congress. Such close 
competition impairs compromise 
because lawmakers have an incen-
tive to deny the other party legis-
lative accomplishments if they 
believe that opposition will help 
their party win a majority in the 
next election.5 The protracted na-
ture and intensity of the Obama-
care debate and the absence of 
bipartisan efforts to revise the 
ACA ref lect these broader pat-
terns of polarization in American 
politics.

Where does that leave health 

care reform? Because Obamacare 
has operated mostly under divided 
government and because Repub-
licans could not pass comprehen-
sive repeal-and-replace legislation 
when they governed both Con-
gress and the White House in 
2017–2018, largely owing to nar-
row Senate majorities, an uneasy 
stalemate has ensued. Democrats 
have been unable to strengthen 
or build on the ACA, and Repub-
licans have been unable to elimi-
nate or severely weaken it. Bar-
ring a stunning Supreme Court 
decision to invalidate the entire 
ACA, the stalemate will continue 
until at least 2021. Meanwhile, 
congressional gridlock has shifted 
some of the action on Obama-
care out of Washington, as states 
variously pursue plans to advance 
or undermine the ACA’s goals.

Amid the recurrent threats to 
its existence, the ACA has proved 
remarkably resilient. Almost all 
its core provisions are intact. En-
rollment in the ACA’s insurance 
marketplaces has not declined pre-
cipitously, despite actions by the 
Trump administration designed to 
destabilize them and Congress’s 
repeal of the individual mandate 
penalty (though these policies 
could have larger effects on insur-
ance coverage in coming years). 
A growing number of states — 
now totaling 36 and the District 
of Columbia — have embraced 
Medicaid expansion. Public sup-
port for the ACA has increased, 
largely as a backlash to GOP re-
peal efforts and the rising political 
salience of the law’s preexisting-
condition provisions. Whereas the 
ACA was once defined by contro-
versial provisions, both real and 
mythical, increasingly the law is 
associated with more popular con-
sumer protections.

In key respects, Obamacare is 
stronger politically now than it 
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ever has been. It is ironic, then, 
that the 2020 presidential election 
could see both parties nominate 
candidates who want to supplant 
the ACA. Trump’s reelection cam-
paign will probably embrace con-
servative plans to repeal the law 
and shift more responsibility to 
the states. And multiple Demo-
cratic presidential candidates have 
embraced Medicare for All (though 
some Democrats support the 
 incremental goal of expanding 
Medicare eligibility to more peo-
ple, which would leave the ACA 
largely intact).

The paradox of Obamacare is 
that for all the controversy that 
has surrounded it, the legislative, 
legal, and administrative challeng-

es it has endured, and myriad 
shortcomings in design and im-
plementation, the ACA has pro-
duced important successes and 
transformed the health care land-
scape, which makes it difficult to 
displace. Both liberals and con-
servatives may want to move be-
yond Obamacare, but enacting 
disruptive reform that aims to 
undo the ACA and replace it with 
new insurance arrangements is 
easier said than done.
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